









Kk} 


ew Jersey Law Fournal 











OL. LXII—No. 45 


NEWARK, N. J., THURSDAY, NOVEMBER 9, 1939 ~ 


—_— 


62 N. J. L. J. Index Page 381 


COPY TEN CENTS 














aaa 





glITY — The Court Has the 
power to Mould the Pleadings 
to the Proofs. 
(ORTGAGES — Where the 
Complainant Fails to Estab- 
lish that he is a Surety, that 
the Mortgagee has knowledge 
thereof, that the Extension 
was Given to one Principally 
Liable and Without Their 
Knowledge and Consent, an 
{ction at Law for a Deficiency 
Will not be Restrained. 
Chancery of New Jersey 

een Max Schumann, et al, 
Fidelity 
Company, a New 
individual- 
Defend- 









mplainants and 
n Trust 
Jersey corporation 
and as trustee, etc 
3, 1939 
ymplainants 
(Harry 


ember 
Bes and 
Schwartz, 


son 


plegate, 


yunsel). 

defendant: Hood, Lafferty 
d Campbell ‘(Charles Dan- 
g of counsel) 

V Cc 
The Domestic Investment 
pany, a corporation of this 

the owner of premises 


wn as No 


le, Jersey 


169-173 Manhatten 
City, with Hy- 
Temkin and 1 Haw- 
March 24, 1925, executed 

and several bond 

um of $150,000. condition- 

¢ to pay the principal sum of 
00.00 on April 1, 1928. with 
rerest thereon, to the Fidelity 
ion Title and Mortgage Guar- 


Josep! 


in the 





ty Company. To secure the 
TI ayment of the bond, a mort- 
| ‘ ae covering the above prem- 
¢ (mes. was executed by the In- 
¥ ¢@:*@estment Company to the Guar- 
, Company. 
: Qn February 5, 1926, the In- 
P rintec tment Company conveyed 
By-La ¢ premises to the Parlane 
° lty Company, a corporation 
at state, subject to that 
rigage. 
RY Ce On February 27, 1928, the 
laranty Company and the 
Ne ally Company executed an 
iad zeement extending the due 





TA OMe... 
NI wont W968 


URE! 


se of the mortgage from April 
1928 to April 1, 1931. Schu- 
ann, the complainant, and 
brris Albert (now deceased) at 
time of the execution of 
agreement, signed an ex- 

bond obligating them- 

jointly and severally in 
penal sum of $138.000.00 con- 


penal 





“oned to pay the remaining 
of $69,000.00 due on the 
d and mortgage. 

The Realty Company on Sep- 
ofr 11, 1930 agreed with 
tge F. Durr and Martha, his 

convey the premises to 

a valuation of $105,000. 

“ng in exchange on account 

purchase price. property 
the Durrs known as 

125 Manhattan Avenue with 

“xed valuation $36.000.00. 

"September 25, 1930 by written 

between the Realty 


A he 


of 





Tem ent 








° Ip and George F. Durr, 
- alter agreed to convey No. 
Manhattan Avenue for the 

of $30,000.00 in cash. It 

vided in the contract to 

“ey that the closing and 

, peer Mee of the title should be 
KN “aneous with the closing 
4assing of the title to the 





nises upon which the Guar- 
’ Company held the afore- 


“ Mortgage. 











Goods Co.) 


_ 
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On October 20, 1930 the Realty 
Company conveyed the mort- 


d premises No. 169-173 Man- 
hattan Avenue, to the Durrs for 
the sum of $99,000.00 subject to 
the $69,000.00. After 
adjustments, to the 
passing of the title, had been 
made the Realty Company, when 
the title passed, received in ad- 


mortgage of 


ncident 





dition to an initial deposit of 
$1,000.00, the sum of $24,708.46 

Later, on March 10, 1931 the 
Durrs entered into an agree- 
ment with the Guaranty Com- 
pany whereby the balance of 
$69,000.00 due under the bond 
and mortgage executed by the 
Investment Company was ex- 
tended from April 1, 1931 to 
April 1, 1934. In consideration 


of that extension, the Durrs ex- 


ecuted to the Guaranty Com- 
pany their joint and several 
bond dated March 10, 1931 
whereby they obligated them- 
selves in the penal sum of $138,- 
000.00 conditioned for the pay- 
ment of the sum of $69,000.00 
owing on the bond and mort- 
gage on the extended due date. 

The defendant Trust Com- 
pany, assignee of the mortgagee, 
mn October 23, 1937, filed a bill 

Chancery to foreclose the 


mortgage. On September 15, 1938, 
Sheriff Hudson County 
sold the mortgaged premises to 
Satisfy the sum of $80,021.28 due 
the 


the of 


on fimal docroee entered in 


the cause in favor of the Trust| with Naming of Assistant 


Company as trustee. The Trust 
Company, as trustee purchased 
the premises at the Sheriff’s sale 





(Continued on page 3, col. 1) 


State Law Ends Copyright 
Action 





Manufacturer of Gambling De-| way for operation of the Ashurst 


vices Can't Recover For In- 
fringement of Copyright 





St. Louis, (CCNS) — Applica- 
tion of the Missouri conspiracy 
statute, as affecting 
equipment, spelled disaster for a 


gambling | 


| 
| 





| 


| 


jlaw when 


| 
| 
| 


| trol 


| 


copyright infringement suit in-| 


stituted in Federal Court here 
by a Chicago gambling device 
manufacturer. 

The plaintiff charged that 


| administration of justice. 


copyrighted photographs of dice} 


tables were used in a catalogue 
issued by defendant. 
District Judge Collet said the 
Missouri conspiracy applie 
this situation because plain- 
was agreeing to furnish con- 
cerns in this state with equip- 


nt far 


101 


aw 





position of 
plaintiff is not entitled t 
relief because it doing the 
me thing as defendant.” 
The court pointed out that 


0 
is 


Sa 








he suit was being tried here 

Missouri law must apply, al- 

augh conceding that if the 
were tried in some ot! 





jurisdiction not having 


a con- 





result might be different. 
Drake testified that his 
s 50.000 customers on its mail- 
ing lis hat his salesmen call 
yn 15,000 club house customers 
and that his firm is one of the 


sts, t 


four manufacturers of gambling 
equipment in the_ country. 
(Drake v. Treybal Sporting 





! 
| 
, 
| 


an illegal purpose. The | 2 
he remarked, was in|}! 


“claiming 


law similar to Missouri's 


Baird in an address here. 


hand 





cusrenr decisions SOME 1939 Prohate Statutes 





DAMAGES—Although the dam- 
ages may be high a new trial 
will not be granted unless the 
verdict is manifestly excessive. 

—Compensatory and_ punitive 
damages in a libel action must 
be awarded separately. 

LIBEL AND SLANDER Al- 
though malice is proven it is 
not mandatory for the jury to 
award punitive damages. 
—Whre the plaintiff is an | 
important state and national | 
personage a verdict may rea- 
sonably be high and yet not | 
excessive. 

New Jersey Supreme Court 

Middlesex County | 

Harold G. Hoffman, Plaintiff, vs. | 
Trenton Times (Designated in | 

| 


complaint as Trenton Times, 
Inc.), a corporation of New} 
Jersey, and James Kerney, IJr., | 
Defendants. 

October 30, 1939 

On Rule to Show Cause. 

For plaintiff: Harry Green and | 





Part I 

By Alfred C. Clapp, Newark 

It has been requested that in 
this institute comment be 
made on 1939 statutes of general 
interest affecting probate law. 
By thus phrasing the subject it 
narrows itself down to seven 
chapters of the Laws of 1939, 
one having to do with commis- 
sions to fiduciaries, another with 
powers of sale and a group of 
statutes that may be somewhat 
linked together by the design to 
keep New Jersey business for 
New Jersey lawyers. It is im- 
possible to string these different 
statutes on any thread of unity. 
I will but touch the first six 
statutes in order to get to the 
seventh, which presents ques- 
tions of constitutionality affect- 
ing in an interesting way some 
ot the fundamentals of our pro- 
bate system. 

The statute that changes the 


George L. Burton. | law as to commissions on in- 


For defendant, Trenton Times: 
Pitney, Hardin & Skinner 
(Charles R. Hardin). 

For defendant, James 
Jr.: Douglas M. Hicks. 

Kinkead, S. C. C. 


(Continued on page 2, col. 1) 


Kerney, 


Supreme Court Ready To 
Take On New Duties 


Ad- 
ministrative Official, It 
Implements Ashurst Act 


Washington, (CCNS) Ap- 
pointment by the Supreme 
Court of Elmore Whitehurst as 


assistant director of the new ad- 
ministrative office of the United 
States courts has cleared the 
it becomes effective 
November 6. 

This is the law which gives to 
the federal judicial system con- 
over its own business af- 
fairs and which endeavors in 
various ways to encourage steps 
looking to improvement in the 





Director Not Named 
The Court postponed the selec- 
tion of an administrative direc- | 
tor. Until the choice is made, | 
Whitehurst will serve as acting 


‘director. 


In anticipation of the effec- 


tive date of the act, the Confer- | li 





ence of Senior Circuit Judges a 
month back appointed an ad- 
visory committee to advise and 
ssist the director of the admin- 








icome (chapter 134 Laws 1939 
‘amending R. S. 3:11-1; 3:11-2 
land repealing 3:11-3 and 3:11-4) 
jhas two important features. 
|First, that commissions on in- 
| come may be collected without 
| court allowance, and _ second 
{that commissions on income 
should be a flat 5%. Prior to the 
1939 changes commissions on in- 
come were not properly payable 
except on court allowance (La- 





; throp v. Smalley’s Ex’rs. 23 N. J. 


Eq. 192; McKnight’s Ex’rs. v. 
Walsh 23 N. J. Eq. 136, 149, aff’d. 
24 N. J. Eq. 498). This rule of 
law was followed in the Orphans’ 
Says Unauthorized Practice 
Due To Misunderstand- 
ing By Public 





Proctor Declares Group Adver- 
tising Should Be Pro- 
fession’s First Job 


Raleigh, N. C., (CCNS)—The 
growth of the unauthorized 
practice of law is but a mani- 


festation on the part of a large 
portion of the public that they 
do not understand the functions 
and service of the legal profes- 


sion, according to Karl A. Mc- 
Cormick, Proctor of the Bar for 
the eighth judicial district of 
New York. 

Addressing the North Caro- 
lina State Bar at its annual 
meeting here, Mr. McCormick 


said he hoped that the American 
and each State Bar Associati 


would jor ac- 








strative office. y, the education of the pub- 
Purpose of the committee is to/lic to the value of the lawyer’s 
eep in close touch with the/function in our intricate socie- 
perations of the administrative | ty.” 
: ——_————_—— Will Appreciate Service 
Continued on page 2, col. 5) One of fo phe potent weap- 
SUGGESTS JAIL FOR pooner a the Bar Proctor said, is the 
| use of intelligent group adver- 
Los Angeles, (CCNS) — Thirty | tising that conti: jually and in- 
deys in jail as part of the train-|‘eTestingly informs the citizens 
g of every judge was proposed | °! the functions of the lawye 
and the necessity for the 


Superior Judge William S 


The complexities and demands | 


| ployment of his qualified s 
the 





many phases 


if 


yf modern living, Judge Baird} ©°Omomic and social life 


remarked, cast an ever increas-|.  *” 
ing burden upon the courts, and his citizenship higher than his 
it is essential that our judges be| life. When he realizes that the 
'fully matured and possess first | legal profession and the whole 
contact|#Gministration of justice is the 


experience and 
vith the problems of modern! 


life 


American values 


“The average 


(Continued on page 5, col. 5) 


Court of this and other nearby 
northern counties. However, 
Orphans’ Courts in other parts 
of this state abided by a differ- 
ent rule; and as a result fiduc- 
iaries there (except at times 
when they were advised by 
counsel following the practice of 
this county, for example) col- 
lected their commissions on in- 
come without court allowance. 
On the other hand, in this and 
other counties intermediate ac- 
counts of fiduciaries were fre- 
quently filed every year, so that 
the fiduciary received his com- 
missions on income once a year. 
In the last of 1938 it was held by 
Orphans’ Court Judge Rosecrans 
of Warren County (In re Hoff 16 
N. J. Misc. 431, 1 A2d 332) that 
no intermediate account should 
be allowed oftener than once in 
|three years unless there was 
/some substantial reason for re- 
quiring one oftener—as where 
there is a change of fiduciary or 
a benefiviary. The decision was 
soundly based on the statute 
(R. S. 3:10-6) which demands 
that accounts be filed “once in 
three years and oftener if re- 
quired”. Multiplying of inter- 
mediate accounts burdens an es- 
tate with additional counsel fees 
and court costs. It heavily bur- 
dens the court. If an account 
may only be presented once in 
| three years, as Judge Rosecrans 
held, and if commissions are 
only payable on the presenta- 
tion of the account, as held by 
some Orphans’ Courts, fiduciar- 


ies would not get com:znissions 
on income but once in three 
‘years. Income taxes are payable 


|annually. Office overhead can- 
not be deferred for three years. 
So the 1939 statute (Chapter 134 
—R. S. 3:11-1, 3:11-2) was pass- 
ed permitting fiduciaries to take 
their commissions on income “as 
of the time or when the income 
was or is received by them with- 














out allowance thereof by the 
court”. 

Previous to this 1939 statute 
commissions income were al- 
lowed “not exceeding 5% It 
was the practice in Essex and 
most other counti es t yw in 
the usual case the full 5% re- 
gardless of the am it of the 
income see Commercial Trust 
Co. Gould 105 N. J. Eq. 727 
149 A 590 This wa o de f 
the 1909 Court of Errors de 
to the contrary effect tl t 
would require unusual 
stances to 
of 5% on income as to an estate 
where the income was large ‘In 
lre N. J. Title Guara: & Trust 
|Co. 76 N. J. Eq. 293, 75 A 232) 
| Some yc followed 


Orphan 
the Court 


amend 


f Errors case. So the 
matter 






the 





in th y way it could be set- 
led if the fiduciary was to help 
himself t namely 
by fixing rate thereof. A 





C of 5% is not excessive. 
Compare. if you will, the fees of 
trustees with the charges of in- 
vestment counsel employed on 
an annual basis for supervision 

f an account. Their services are 
not entirely comparable: invest- 
ment counsel rarely give a cus- 


*This was a lecture for the Institute or 
Probate Practice, Essex County Bar Asso 
ciation, October 26, 1939. 


(Continued on page 6, col. 1) 
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This is a rule to 
why a judgment of 
covered by the plai 


Inc. and a judem: 


Kerney, Jr. in a libel 
not be set aside « 
that the verd is eX 
the result of mistak 
prejudice. 


based « 


eal i 

pp ad 
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000 damages on 
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page 1) Times, Inc. solely 
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tiff against blicati 
n Time 1 A Tre 
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devote part time (or all time if so desired 
where legal background is helpful. 


and in keeping with dignity of the profession 


confidentially. Answer Box 416, New Jersey Law Journal. 


A few attorneys wanted between the ages of 35 - 45, to 
to certain business 
Business remunerative 
Replies treated 
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editorials 
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plaintiff, and 


the three 





editorial “Other People’s SUPREME COURT —* 


*y” charged that the plain- 
vas guilty of being 

for a dishons 
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im of $100.00. An order 
he ¢ as entered 
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The tiff instituted a re- Held: The contract calls for DEPLORES RISING BARRIERS TO 
ple on and was awarded an application for a writ of hab- 
YOSSE n of the car. The trial eas corp The Habeas Cor ADMISSION TO BAR 
rt ld the chattel mortgage statute provides that application 
( to Ulshofe s in- shall be made by verified peti- Aristocracy Being Created by ing should be able to eomplete 
: . proof that tion stating certain things. h Arbitraty-Educational Stand- _ it successfully, and this without 
| Ms aac 7 * ’ . 
$250 ded in the | ord ulfill his obligation un- ards, Speaker Claims any regard to where the legal 
f $2,400 5 a aan to|der the contr plaintiff = ~~ training was acquired.” 
( From tl idgment. de- | obliged to f vy the approp: Baltimore, (CCNS)—The lega The speaker made the point 
, . " r + y fo ’ » >. = . 
( ppex te legal proceedurt The profession should not be con- that all education is self-educa- 
lic made by the pl yr cerned with where an applicant | tion. whether stimulated bv col- 
Held: The 1 yrovide n accordance wit! or admission obtained his edu- Jege professors or not, and “men 
tl chattel 1 re shall be t ind <¢ equently \ ation; the only question should who have not the opportunity 
d é ibseque! rformance of plaintiff »e whether or not he has obtain-/|t9 go to college should not be 
‘ + 1 ‘ t secor ’ Aro? ; 
} ee it d { h unle art he contract d it, according to Aaron A penalized by barriers which 
) f ] +} hold ) } k *, well k wn - Yr ; ak j i 
f fid by the hold Re ed Baer, well known member of the | make it impossible to enter a 
t neg the « deration. The Baltimore Baz profession.” 
cour have held that the affi . = —_ Addressing the Luncheon Club Confined to One Class 
d t need e tecl i] ‘ a if the Bar Association of Balti- 
x “* | PARTIES — A Defendant is En Whereas the B; ' Bid 
nre e. but et forth tl iy more City, Mr. Baer held that to as the Bar should be a 
; : ; titled to Judgment Which Set- ae ; ; : , | true cross-section of society, ed- 
true der ympletel Pls ; : sk whether or not a man wen ; , , 
- : tles the Claims of all Plain- , Sr a ia ,.,, ucational standards now being 
If tl} ric defectir 2 ; : o college is a clumsy excuse for 
, tiffs and Binds all Parties. ‘ ; : set up will tend to confine the 
. } t e mu 1 determination of the real ; 
Ne Jerse Supreme Court enseution prolession to one economic class, 
a juestion ) ' char 
I es Caniano and Wil ee Mr. Baer charged 
In tl t ease we find ( ye tiff Responc ' “As I see it, the present trend 
h evic ( nport the f Dependable An E In A ca regia a ep eins is toward an aristocracy of the 
1} “Cry e for / ition: »d- 5 : 
~ 29 But there v P f Company Inc. ‘imple si F a ade for Additional Ec Bar for the emphasis is on elig- 
au ele ‘of } 2a) ‘ t¢ 2ay 
d pO i oat ee ed Bergen-Lodi Amuset cational Barrie » the aie ibility requirements. 
: : he speaker declared that the 
$2,400 te of $118 du Corporatio! Defendat rece : “In order to obtain a Bar of 
. : P answer to the question whethe1 j 
( rtgage made pi 2 a eae Tass “uolont edu. higher standards, a more able 
eae ; 1936. To tl ‘ N ber 3, 1939 nh: pa aes and efficient Bar, the emphasis 
v9 ; ha acai a eer ition to be admitted should be i ee ae 
t deratior not # uM pOonuge! Fy d the B rey should be on character; the 
3 gated . , foul in i€ ar examination : 
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‘ te - , 7 lal 1 where we noui Ie 
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PERSONALS 


Judge Isadore Haber 
has been = appoin 


Special Master in Chancery 


Paul G. De Muro has ; 
removal of his 
663 Main Avenue, Passaic, where 
continue the 
practice of law. 


OBITUARY 


Morrison C. Colyer, 


admitted 


died November 
shortly after his 


the bar be 
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BOOK REVIE¥ 








Marshall and 


laney, State 
of the Law, by Ben W. Palme 


1939. The University of 


nesota Press, 


275 $3.50 


John Marshall 
of the United 
Court laid down 


of law which 


ferred to in 


Minneapolis 


as Chiet J 
States Sur 


the bi 
ire still 


decisions 


highest tribunal 


He als 


gerated a course of condu 
that court which for 
time raised the court t 


of supremecy in the eys 


J 


people which it had never > 


attained but which it has s 
retained. He holds a high 7 
f the pe 


in the esteem 


day. 


disfavor when he assisted ?: 
dent Andrew Jackson in th 


memberment 


of the (Um 
States Bank while he he<:! 
cabinet office of Attorney G 


eral. As a result Taney’: 


ination as associate jus* 


the United States Supre= 
Court was never confirmed 


the Senate. Subsequent): 


ever, he was 


appointed C5 





ustice to succeed J 


Shall. He again camé 


favor as the author of th 


Scott Decision. 


Marshall and Taney. St3: 





two Chief Justices of the U™ 


S es Sunreme 





OBITUARY 





Thomas C. Vail, S! 
Somerset County di 


ber 3rd 
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ann {AGREE OVER EFFECT OF DEROGATORY TERM. sorieties, as also every masis-| Says Bar Should Make Use 
a ee rate or any other persons be- : 2 
orney Was Called an ‘Ambu- |‘ambulance chaser’ was used to Recording Laws of fore whoany marriage may | Of Credit Union 
lance Chaser’ for No how tl resentment and feel- New Jersey be hereafter solemnized or con- | . . | acted 
Reason, Writer Says the grandfather, who re- tracted and of every practicing | Credit Facilities Ready For 
/ ted the intrusion of any at- By GEORGE J. MILLER physician or midwife and every | Routine Financing In Addi- 
york. (CCNS) Corre ney to the matter in question undertaker in said city of New- | tion To Emergencies 
the § jence between a New York) The fact that someone in irrita- 1871 ark to report his, her or their | RIOR ime 
er and a moving picture tion calls a lawyer an ‘ambu-/259. Assignment of Judgments |"2mes and places of business to|_ Buffalo, (CCNS) The lend- 
company regardit lance chaser’ is obviously no to be Recorded P. L. p. 108 said clerk of said city before | 128 facilities of the Lawyers 
sht be considered an as- | criticism of that profession The Clerk of the Supreme April 1st, of next year and said | Credit Union here are not to be 
on the legal profession Court, and the clerks of the sey-| Clerk shall record same in books|regarded as intended only for 
ecent film is revealed by “Motion pictures attempt l0/ ..4) counties of this state, are to be provided for that purpose; |®™mergency use, Charles S. Des- 
New York Law Journal in an Portray ordinary lives. In real) .eepy authorized and directed and every physician and every mond, sronsurer, remarked “es 
discussing the problem | life lawyers are sometimes un- {,, record, in suitable books to Person practicing midwifery in| meeting of that organization. 
( weesting no solution justly called ambulance eaneees. be provided for the purpose any City of Newark under whose! ‘There is no reason, Desmond 
lawyer's letter to the pro- eee sg OMmetiMNes peng assignment of any judgment re-| Charge a birth shall take place | said, why lawyers should not 
Text of Complaint bers of either profession {fall preme Court, or in the Courts of mete ie : is 0 % Union for all kinds of loans, in- 
y “Record of the several counties ter same on a blank schedule; |cjuding those needed to finance 
4 short while ago I witnessed within this category. If we a respectively, the same to be in Said schedule to contain a list Of | routine purchases. The interest 
f your motion pictures cap- | °O™P* led to speak only in B1OW- | iting, proved and acknow- the births which have occurred rate will be found attractive, 
d “Good Girls Go To Paris.’ | ‘"* and approving terms ol ledved as the execution of deeds Under his or her care during the | while earnings go right back to 
during one of the scenes the | °Y°TY type of person shown In @ 5. shall be required to be | Previous month, giving name of | the members in the form of divi- 
ney who is about to inter- picture it would, of course, lose proved to authorize same to be | child, date of birth, sex, color,| dends, he added. 


all reality 





the grandfather with refer- 
eee : human beings are neither that 
an accident in which the 
: ; kindly nor that fair. 
family was involved er 
him a professional card ‘I do not think that lawyers 
Aili « MCoolOliad al " ’ 
Nin fis generally and fairly feel any 
ediately upon looking at the 
d without any pro\ criticism in the dialogue in 
all eo U « ly rovoca- 
question. It was not intended to 
atsoever, the grandfather , . 
y¢ Harmtfu 
the attorney an ‘ambulance alice ss 
If any of the facts or \ Difficult Problem 
mstances preceding uch 
warranted ume there In its editorial comment the 
iat le t be yme justifica La Journal say: 
the use of the deroga What can or should be done 
eXpressiol The ult. by the Bar about public criti 
IEW was hurled at the at ism of the legal profession a 
vithout iy good or bad difficult) problem indeed. All 
t mein therefor vers know that for genera 
atesn : 
P 4 membe of the legal tions membe! of the legal pro- 
a ‘ 3 
{M nm Iam of the opinion f io have been ibjected to 
0 | . 
pol privilege of poe f itire and abuse, in stage 
ild not be abused. Cer- pla) newspape! tories and 
uch or imilar dlalogue editor and inere recently on} 
iid not be repeated, and the the reen. Sometimes to make 
pupres ’ f cheap the pro : ue of such episode with 
for the Ke O publi rie resulting controversy, has 
hould be abandoned ned to increase the injury 
r response in the premis- On other occasions the injustice 
ld be appreciated has been so flagrant that it ha 
been necessary to protest again 5t 
The Other Side it 
- The reply was as follows “Such cases present real diffi 
rb Ihave vour very interesting culty, concerning which general 
»f September 11 regarding rules for the guidance of the 
d Girl8 Go To Paris.’ I Bar are impossible Each in- 
:a fair viewing of this pic- stance must be dealt with as the 
indicate that the term) particular facts require.” 


It just happens that 
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THE ESTATE OF MERRITT LANE 
ce ANNOUNCES 
THE SALE OF HIS LIBRARY 





This library is one of the finest and most complete in the 
State and includes a large number of reports, both American 
d English. digests, reference works and text-books in every 
$ t field. as well as a very fine collection of early New Jersey 
Unita laws, English equity treatises and the like. 


An auction will be held at his late office, Room 2301, 
Raymond-Commerce Building, Newark, N. J. on December 
and 9. 1939. Further details will be announced later. 





» 


Written bids on any item will be received by the Estate 
at the above address until November 27, 1939. These offers 
will be announced as bids at the auction and will stand 
unless then exceeded by an oral bid. 


The library will be open for inspection commencing 
Monday, November 13, 1939. Complete catalogues listing 
tach item and containing all the terms and conditions of 
‘ale may be obtained at the office or by mail. 


GERALDINE G. LANE 
Executrix 


ARTHUR T. VANDERBILT 
Proctor 
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| this 


recorded and said record shall 
be notice, from time such 
ignment is left for recording, 
all persons concerned, that said 
judgment is so assigned. 


as- 


to 


Record of Soldiers in Revo- 
lutionary War etc. to be 
Published P. L. p. 134 

The Governor, Terasurer and 
Comptroller is hereby authoriz- 
ed to publish such a number of 


260. 


copies as they may deem prop- 
er, of the record of soldiers of 
this state in the Revolutionary 
War, which has been compiled 


in the Adjutant General’s Office, 
by order of the Governor; that 
they be authorized to publish, if 
it prepared, a record of 
like character of the soldiers of 
state in the War of 1812 and 
the Mexican War 
Births, Marriages and 
Deaths to be Registered in 
City of Newark P.L. p. 80 
It shall the duty of the 
clergymen or the keepers of rec- 


be 


Can 


261. 


0 
be 


ords of churches and religious! or single and parents names. 


j 


~| name 


names of parents, and father’s 
occupation, and shall duly cer- 
tify same and deliver it to the 
clerk of said city on the Ist of 
every month and every magis- 
trate, minister or keeper of the 


The Buffalo organization now 
has 86 members. Plans are be- 
ing made for a drive to increase 
this number. 

In addition to money lending 
activities, the Union has a group 


records of any religious society hospitalization plan available to 
before whom any marriage is the members. 
contracted in said city to keep, — — 


a true and exact record of said 
marriages and enter same on the 
blanks provided and return to 
the City Clerk on the first of 
each month. Said schedule to 
contain names of parties (their 
previous condition? or 
widowed) color, occupation, res- 


single 


idence and names of parents. 
And whenever any person shall 
die in said city after April Ist, 


next it shall be the duty of the 
physician attending or the coun- 
file 
full 


of 


ty physician or coroner to 


a certificate containing 


of deceased. cause 





| death, residence, age, sex, color 


515 Madison Ave., N. Y. City 


place of birth, whether married 
Write hurther 


acriptive 


fur 
Mn 


Dete 
Matter 


an 
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Mortality Tables. 
6% Interest Tables. 


List of Justice Courts in Counties Having No 
District Courts. 


A Perpetual Calendar. 


A Place to Keep Record of Your Insurance Policies. 


All These May be Found Among the 


1940 LEGAL DIARY AND MANUAL 
Ready for Delivery, December 1, 1939 


May we have your order today SO THAT WE MAY STAMP 
your name on the outside cover of your book? 





5 
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New Features Contained in Our 


All material revised and brought up to date— 
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NEW JERSEY LAW JOURNAL 
24 Edison Place, Newark, N. J. 


Please send me your 1940 Legal Diary and Manual including Bar 
Directory of New Jersey. Stamp my name on front cover. 
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¥ ecured her 
, ; . fe than New . 
: the above 
‘ ; ! rt was wit 
. “ ‘ award alin 
: had obtain 
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TITLE 
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‘LISTED SEC 





GOLDWATER 





tange PIN. Y. 





. . t of ¢t The approximate amocrt = 
. « tract be satisfied by said sale ‘s = 
Thirteen Thousand Three Hone 
ty-Two Dollars and Fifty-One Cet? 
‘| $22.51). together with the coo 
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nIGESTS OF RECENT 
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jued from page 3) 















yONY — Court of Chancery 
. Power to Award Perma- 
ot Alimony and Mainten- 
e Though Divorce was Ob- 
ned Elsewhere Than New 
ee. 
wt has Power to Grant Ad 
vrim Relief on Bill for Ali 
ny Based on Foreign Di 
oe Decree. 
FLICTS Res Adjudicata 
foreign) Decree of Divorce 
jAlimony is Res Adjudicata 
to Continuing Obligation of 
sband 
hove I 
I ] ( 
( \ mm. & 
Hi ! .. 2 
1939 
P . . 
{ he A 
t ecured a decree 
( nst defenda j 
{ ether with il or 
mon ind mainten 
». per week The de 
\ nee be e don 
New Jerse and i Ww 
evi the New York 
if Ituatior rf thie 
not cha ed ub 
except that defendan 
ed. Comp! ant ha 
nree idvment it iv 
he collect four 
il per week b Way 
nent She has filed 
gx that alimony and 
e be fixed and de 
t tt court under the 
dment of R.S. 2:50-37 
W¥ applic ad interim for 
ble allowance and _ for 
nevs Her motion is re 
n the ground that the 
does not in terms au- 
the granting of pendente 
lief to a compalinant who 
ured her divorce else- 
than New Jersey 
the above amendment, 
rt was without jurisdic- 
award alimony to a wife 
had obtained a_ divorce 
shere than in New Jersey 
egislative purpose was to 
the courts jurisdiction 
to enable it to make such 
This is in furtherance 
idern tendency to re- 
a cause of action for ali- 
as complete in itself, and 
‘ eng essentially personal and 
the court is empowered 
endment to grant final 
must follow that ad 
"m relief may be granted 
mony section of our stat- 
1ined no express provi- 
r ad interim relief prior 
j ion providing 
enance still 
express astee! 
has gr ed 
rim relief under each 
I yer cases 
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» SECURITI! 


s , 





coLDw ATER & CO., Inc. 
“change PLN, Y HA. 2.8970 

















no 
| 


| 


longer be haven for ali- 


dodgers 


a 
mony 
The New 
adjudicata a 
obligation of 


York decree 
to the continuing 
defendant 

rhe circumstances 


Is res 
to com 
of 


plainant 


the parties not having changed 
it is likewise res adjudicata as 
to the sum fixed. However there 
ocedural nece it of a 
hearing 
Comp ints ap} on will 
erefore be granted 
WILLS Funeral Expenses, 
Debts, and Administration Ex 
penses are not Payable out of 
Real Estate Unless Will) so 
Provides, 
Specific Legacies Abate Pro 
portionately Where Balance of 


Personal Estate is Insufficient 


to Pay Debts ete. 
In ( ( Jerse 
134 ( ( ‘ Ther 
el Gi Zornel Jt 
Charle Zorner, Christ Geli 
Lou 1 1 Louise Petts 
Guard Ad Litem for Vel 
re ‘al t, Complainant 
ind Ch J. Foth, individ 
Wi and executor of the 
I t Wi nd Testament ot 
rheresa Terna, deceased, An 
t} Terna and Rutherford 
N ( ] ink 
() 7. 1939 
Ba ce tinant Conkling 
Smith & Towe 
For detendant, Terna J. Bet 
rd 8S: man 
ko defendant, Foth Rosen 
ber R & King, Michael J 
King of counsel. 
Lew ¥.¢C 
The complainants are recipi 
ents of specific legacies undet1 
thie wlll of Theresa Tertia Thie 
defendant Anthony Terna is the 
residuary legatee The residu 
iry estate consists entirely of 
realty 
na prior action, a decree wa 
entered that the specific legacic 


were payable out of a particular 
fund or bank account Costs 
and counsel were awarded 
with direction as to the 


source of payment of same 


fees 


ho 


The complainants now 
tend that the costs, counsel 
lissions, funeral expense 
should be paid out of the 
residuary estate as the cash or 
deposit is not sufficient to pay 
these obligations and the specific 
as well. 


con- 
fee 
comn 


etc 


be que sts 


Held: Funeral expenses, debts 





and expenses of administration 
are payable out of personal 
property and not from the real 
estate unless express provision 
to the contrary appears in the 
Will itse When the personal 
property in the hands of the 
é or, other than that in- 
c specific legacies, is in- 
sufficient to pay the debts, the 


legacies must 


abate proportion- 











ately 
Payments will be made ac- 
rdingl} 
MID-WINTER MEETING DATE 
ANNOUNCED 
I Emma E. Dillon 
BN I be held i ew 
ark Saturd Januar 13 
194 Further details as to the 
place the meeting and other 
ncidenta be announced 
ater. 


EVIDENCE — 
may be unethically given is 
not thereby legally incompet- 
ent. 


STATUTES — where the statute 
is clear and its m saning and 
application plain the intention 
of the legislature is not sought. 


New Jersey Supreme Court 
Bridget White, Prosecutrix, vs 
State Board of Tax Appeal 
and City of Jersey City, Re 
pondent 
overnite 1, 1939 
On certiorari 
For pr utrix: John D. Craven 
For re dent Jame A Ha 
mtl Frank P. MeCarthy of 
coul 
Parke J 
rh ( of Jersey City had 
asst qd the property of the 
pre rix at $6,400 for the land 
{ Hie ! a 
1937 Phe 4 
od e Cor 
( hie ) ( hie 
| d doit I | 
nance 
©) certiorari the prosecutrix 
contended that the State Board 


had erred in e the testi 
which tend 
prosecutrix 
of five 
the same 


vo, 


xcluding 
her counsel] 
that the 
one of 
about 
forty y 
where 
re pect 
would have 
comparable sales. 
The pondents contended 
that under the statute the legi 
lature ided that comparable 
tified to by 


mony of 
ed to how 


house wa a row 


house ll built 
about 
they 


every 


time, 
that 
most 


eal and 
al 


ti 


shown 


imilar 
His 
further 


it} 
te 
mony 


Inte 
sales could only be te 
experts 
The court held, however, that 
the intention of the lature 
is to be sought primarily in the 
xt of tl} and 
etatute 

and their aning 
tion plain, there is 
judicial construction. Since 

tatute specifies that “any 
son offered as a witness in any 
such action or proceeding shal] 
be competent to testify,” there is 
no doubt that such testimony i 
not limited to experts 

The respondent also question- 
ed the conduct of the prosecu- 
trix’ counsel in offering himself 
as a witness. As to this the 
court held that the court looks 
with disfavor upon the conduct 
of counsel who offers himself as 
a witness in the cause to testify 
to matters other than in respect 
to confidential communications. 
| However, whatever may be the 
| ethical propriety or otherwise on 
|this point, the testimony was not 
legally incompetent on that ac- 
count. 

Judgement set aside and re- 
manded. 


legi 


e legislation where 


of 


me 


the word a are clear 


and applica 
no for 


the 
per- 


room 


CHANCERY PRACTICE—Equity 
Will Not Determine Legal Title 


Where the Law is Unsettled 
and Indefinite. 

—Bill Showing Grounds For 
Equitable Jurisdiction Will Not 
Be Struck Simply Because it 
also Presents Questions of 
Law. 


—Equity Will Retain Bill Pend- 








ing Determination of Ques- 
tions of Law by Law Court. 
In Chancery of New Jersey 
Be f Provid Mutual Life 
I nce Compa f Phila- 
Complainan d 
Som L. Dough et al, I 
O 20. 1939 
F y y w+ C1 y & P 
For defendants, Ma & ¢ 
T n & Hansteir 
Sor 


mt reclose 


omplain seeks to fo 
on a piece of property in Atlan- 


y+ 
All’ 


; | 
testimony which | 

















The bill alleges that | 



































te City. Unauthorized Practice 
defendant Doughty owns two! 

adjacent pieces of property. One (Continued from page 1) 
mortgaged to complainant and caine 

the other to defendant Mann & | main support on which that in- 
Co. The mgrtgage to Mann &|/valuable blessing rests, he will 
Co. was given October 18 1935 | not be quick to condemn us and 
nd the other, to complainant,|ask for our extermination.” 
April 4, 1936 L# Not only public but profession- 

The bill furthen alleges that ignorance also contributes to 

yme time prior to either mort ok growth § of unauthorized 

we, Doughty erected a build-| practice, McCormick remarked, 

on the lot mortgaged toladding that a large number of 
mplainant, which has an out | the prolession seem to be wholly 
ce stairway overhanging and] uniformed on the matter 

1 the property mortgaged to | Overcrowding of Bar 

lann & Co The Complainant | W hile the atlement that 

im that the detendant | wherever there is a case of un 

uehty as ownel of the lot} authorized practice there 1s an *. 

rtgaged to it, has an easement} unethical lawyer connected with 

ereby in the lot mortgaged to}|it would probably be too broad, 

lann & Co. and asks’ that! the Proctor said, in a vreat num 

hts equit of redemptio ber ol cases ome lawyer, Who 1s 

erein be foreclosed struggling to make a precarious 

The defendant Mann & Co.!} living, has sold himseil to some 

ve to strike the bill on the} lay agency and is prostitulung 

nd that no easement can} his services to the injury of the 
tf since one cannot hold an! public and the protession 

ement in his own lands, and In connection with overcrowd 
t the establishment of an sing of the protession, Mr. Me 
ement is purely a legal que Cormick asserted that il we are 

m over which the court of to have the highest type of Bar 
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Monday, November 27th at the 
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NORTHERN 
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Organised in 1927—SERVING NEW "' 
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NEW 
RATES ON REQUEST 


4NY PART OF 
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